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IN THE 


Court of Appeals, District of Columbia 


January Term, 1931 


Helen Johnson, Plaintiff in Error 

vs. 

Capital City Benefit Society, a Corporation 


No. 5359 


In Error to the Municipal Court of the 
District of Columbia 


PLAINTIFF'S BRIEF 

The plaintiff brought her suit in this case upon an 
insurance policy written upon the life of her husband, 
James Johnson. The essential facts in the case were not 
disputed. The question involved was one of law and 
was admitted to be of some importance both to indus¬ 
trial insurance companies and to their policyholders. 

The facts put in evidence were as follows: James John¬ 
son, the insured, died on Tuesday, August 5, 1930, leav- 

i 

ing the plaintiff beneficiary upon the insurance policy 
in question. The plaintiff made demand upon the de ¬ 
fendant for payment of benefits. The defendant refused 
payment to her upon the ground that the policy was 
“more than four Mondays in arrears,” and therefore 
was “out of benefit.” The policy, which was placed in 
evidence, contained among other provisions, the follow- 
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ing: premiums “shall at all times be paid in advance on 
or before each and every Monday during the continu¬ 
ance of this contract.” * * * “All policies are void 
when in arrears more than four Mondays.” 

The premium receipt book, which was put in evidence, 
showed payments up to and including Sunday the 13th 
of July, the last payment having been made as of the 
7th of July, and being in advance for the week which 
ended on the 13th. The next payment was due on Mon¬ 
day, July 14th, and was not made; nor were any subse¬ 
quent payments made. The insured, as above said, died 
on Tuesday, August 5th. 

When, at the trial of the case, the plaintiff concluded 
her case presenting these facts, the defendant moved for 
judgment, which motion the Court granted. Plaintiff’s 
exception was noted. 

The case turns upon the construction of the expres¬ 
sion, “more than four Mondays in arrears.” Does this 
provision allow a grace period of three weeks or of four 
weeks? “More than” is a comparative. One element in 
the comparison is four Mondays. What is the other ele¬ 
ment? Are we to understand “more time than four 
Mondays,” or “more Mondays than four Mondays?” 

The appellant takes the position that the policy must 
be construed as intending to limit the period of grace by 
“more Mondays than four Mondays.” She believes that 
upon careful examination this conclusion is inescapable, 
but she desires to call attention to the fact that if there 
be any ambiguity, such ambiguity must as a matter of 
law be resolved in favor of the insured. Insurance Assn, 
v. Hodgkin, 4 App. D. C. 516; Patterson v. Ocean Ac. & 
G. Corp.; 25 App. D. C. 46; Mays v. New Amsterdam 
Casualty Co., 40 App. D. C. 249. 
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In support of her position the appellant submits the 
following considerations to the attention of the Court. 

1. The policy is written in terms of Mondays. 
Premiums are payable on Mondays. The current Mon¬ 
day cannot be counted as a Monday in arrears.j The 
position of the defendant cannot be maintained unless 
the day current is counted a day in arrears, which is 
contrary to common understanding as well as to the rule 
of law that in computation of time the first day is ex¬ 
cluded and the last day included. 

2. To read the phrase “more time than four Mon¬ 
days” instead of “more Mondays than four Mondays” 
restricts the period of grace to three weeks instead of 
four weeks. It is a well known fact that life insurance 
policies ordinarily provide a grace period of four weeks, 
or one month. It is a reasonable presumption that this 
policy intended to follow the usual practice of the busi¬ 
ness. 

3. The first element in a comparison is presumed to 
be the same as the second, when the second only is ex¬ 
pressed. In C. C. C. and St. L. Ry. Co., vs. Wells, 62 N. E. 
332; 65 Ohio St. 313; 58 L. R. A. 651, in considering a 
similar proposition, the Court held that “more than 
eight miles” meant more miles than eight miles, and not 
more distance than eight miles. The Court based its 
conclusion upon the proposition that “the standard, or 
limit of measurement here is the mile, not the half mile, 
or any other fraction of a mile.” Likewise in Lang vs. 
Philips, 27 Ala. 311, 344, the Court held that “more 
than ninety days” meant more days than ninety days, 
and not simply more time than ninety days. 

The plaintiff’s contention as to the proper method of 
computation of time in the present case may be demon¬ 
strated as follows: 
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(a) Premium was paid through Sunday, July 13th. 

(b) Premium was not in arrears on Monday, July 14th. 
That day was current. 

(c) On Tuesday, July 15th, the premium was not 
more than one Monday in arrears. This is true whether 
time be computed in units of days or of Mondays. The 
only way a contrary holding can be arrived at is to 
say that any instant of time after Midnight of July 14th 
should be counted as “more than one Monday in arrears.” 
But how can I be more than one Monday in arrears until 
I am as much as one Monday in arrears? I was not in 
arrears at all by any method of computation until after 
Monday, the 14th. Did I become as much as one Mon¬ 
day in arrears and more than one Monday in arrears at 
the same instant? To so hold is to ignore entirely the 
implication of the comparative “more than”; to create 
an ambiguity, and then resolve it in favor of the com¬ 
pany, when the law says that every ambiguity shall be 
resolved in favor of the insured. 

Following the same line of reason, if I was not one 
Monday in arrears on Monday, July 14 (arrearage begin¬ 
ning only when the day current has passed), I was not 
two Mondays in arrears on Monday, July 21st, because 
that day also was current; I was not in arrears three 
Mondays on Monday, July 26th; or in arrears four Mon¬ 
days on Monday, August 4th. 

The insured died on Tuesday, August 5th. To sustain 
the judgment of the Court below, it must be held that 
the instant Monday, August 4th, passed out, that same 
instant I became both as much as and more than four 
Mondays in arrears; a conclusion which neither the law 
nor reason will permit. 
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The question may be tested by the simple expedient 
of transposition.. It will not be questioned that the ex¬ 
pression “as many as four Mondays” is properly trans¬ 
posed into the expression “as many Mondays as four.” 
No more can it be questioned that the expression “more 
than four Mondays” is properly transposed into the 
expression “more Mondays than four.” 

Hence the appellant respectfully submits that the 
Court below erred when it held that the insurance policy 
in this suit was “more than four Mondays in arrears,” 
and therefore was “out of benefit” on the 5th day of 
August, following the payment of premiums to and in¬ 
cluding Sunday the 13th day of July. 

Respectfully submitted, 

Vernon B. Lowrey, 
Attorney for Appellant 
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IN THE 



JANUARY TERM, 1931. 


No. 5359 


HELEN JOHNSON, Plaintiff in Error 

vs. 

CAPITAL CITY BENEFIT SOCIETY, 
a Corporation, Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR. 


The statement of the case in the brief of plain¬ 
tiff in error is substantially correct, and the only 
additional fact that we care to call attention to is 
that the receipt book, which was given to the plain¬ 
tiff in error when the policy was issued, had print- 
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ed in large black type across the top of each page 
the words, “DO NOT ASK FOR BENEFITS IF 
YOU ARE FOUR MONDAYS IN ARREARS.” 

QUESTION PRESENTED ON THIS APPEAL. 

The sole question presented upon this appeal is 
as to the construction of the provisions of the 
policy with reference to the payment of premiums 
and the forfeiture or avoidance of the policy. What 
is the meaning of the provision of that policy that, 
“All policies are void when in arrears more than 
four Mondays?” This question must be answered 
in the light of the other provisions of the policy 
and the notice or warning, printed at the top of 
each page of the premium receipt book. 

ARGUMENT AND AUTHORITIES. 

The statement is made in the brief of the plain¬ 
tiff in error that “It is a well known fact that life 
insurance policies ordinarily provide a grace 
period of four weeks, or one month. It is a rea¬ 
sonable presumption that this policy intended to 
follow the usual practice of the business.” That 
fact was not established by evidence and it is not 
such a fact of which this Court should take judicial 
notice. The truth is that many life insurance 
policies, not of the industrial type, where the prem¬ 
iums are paid annually or quarterly, provide for a 
grace period of thirty days. The policy in this 
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case is of the industrial type and calls for the pay¬ 
ment of premiums, “in advance on or before each 
and every Monday during the continuance of this 
contract.” The argument in the brief of plaintiff 
in error urges upon this Court the conclusion that 
the policy in question, calling for weekly payments 
in advance, intended to extend to the policy hold¬ 
er a grace period in excess of that provided for in 
the Old Line Life Insurance policies which called 
for the payment of a quarterly or annual premium. 
For the contention is made in the brief that Mon¬ 
day, July 14th, should be considered as a day cur¬ 
rent and not counted as a Monday in arrears. If 
that contention is followed to its logical conclu¬ 
sion it would be necessary that six Mondays should 
elapse without the payment of a premium in or¬ 
der that the policy should become void, and this 
would mean that a period of thirty-five days (35) 
grace would be allowed to the policy holder. 

A consideration of the provision of the policy 
with reference to the payment of the premium 
and forfeiture for nonpayment shows that the 
parties intended that the grace period should ex¬ 
pire with some certain Monday, and the policy 
should stand lapsed on the next Tuesday follow¬ 
ing that Monday. It would be a forced construc¬ 
tion to hold that the grace period must be con¬ 
tinued beyond the Monday for the balance of the 
week and thus make a week the unit of measure. 
Such a construction would lose sight of the fact 
that the parties expressly provided for the pay- 
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ment of the premiums in advance and that it 
was contemplated that the defendant in error 
should have in hand the premium which pur¬ 
chased protection from it for the policy holder dur¬ 
ing the week following the payment. To elimin¬ 
ate the first Monday on which the policy holder 
failed to pay his premium in calculating the grace 
period, would be to destroy the provision of the 
policy for payment in advance “on or before each 
and every monday.” The only reasonable construc¬ 
tion to be placed upon the provisions of this policy 
with reference to premiums and arrearages is 
that which holds that upon the passage of Mon¬ 
day 1 without payment of the premium, the policy 
holder is in arrears one Monday and that upon 
the expiration of four Mondays the policy is void 
under its provisions. In other words, to con¬ 
strue the word more as beyond. 

Immediately on issuance of the policy in ques¬ 
tion there was also issued and delivered to the 
policy holder a premium receipt book, in which 
the agent of the defendant in error entered the 
premiums when paid. This book was kept by 
the policy holder, and was presented to the agent 
to make the proper entry each time a payment 
of the premium was made. Across the top of 
each page there was printed a notice or warning 
in large black type “Don’t ask for benefits if you 
are four Mondays in arrears.” Any ambiguity 
in the policy with reference to the forfeiture of 
the same for arrears was removed by the con- 


5 


struction which the parties themselves had placed 
on the provisions for forfeiture by the issuance 
and acceptance and use of the premium receipt 
book with the notice or warning above quoted. 
The parties had thus placed their own construc¬ 
tion on the contract and this construction should 
be accepted and followed by the Courts. 

In Langley vs. Prudential Insurance Company 
of America, 271 Fed. page 776, the Court said: 

“It will thus be seen that the sole question 
presented for decision is: Should the period 
of the extended insurance be computed after 
deducting the amount of the indebtedness Dr 
loan, or without such deduction? The plain¬ 
tiff contends that inasmuch as it is provided 
on the back of the policy that,— 

‘When not payable in one sum at the be¬ 
ginning of each policy year, that part of the 
annual premium remaining unpaid at the 
maturity of this contract, and any other in¬ 
debtedness to the company on the part of the 
insured or any holder of this policy, shall be 
deducted from the amount payable by the 
company/ the amount of the loan can only 
be deducted from the amount payable on the 
death of the insured, and in no mariner af¬ 
fects the period of extended insurance to 
which the party may be entitled. And it is 
further contended that the provision of the 
loan certificate to the contrary is without 
consideration and void. * * * 

Again, the utmost that can be said in 
favor of the plaintiff is that the terms of the 
policy are somewhat ambiguous and conflict- 
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ing, and in such cases the practical construc¬ 
tion placed upon the contract by the parties 
when the loan was made will be accepted by 
the Courts and is controlling here. A gen¬ 
eral finding will therefore be made in favor 
of the defendant.” 

See also: 

McMaster vs. New York Life Insurance Com¬ 
pany, 78 Fed. 33; Haydel vs. Mutual Reserve 
Fund Life Association, 104 Fed. 718. 

* . , x 

* % 

It. is i respectfully submitted that no error was 
committed by the Court below and its judgment 
should be affirmed. 


Respectfully submitted, 

Henry I. Quinn, 
Attorney for Defendant in Error . 





